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It is strongly emphasised that the information provided in this 
publication by no means constitutes legal advice and should 
not substitute for counsel. The information is based on the 
opinion of independent experts and does not claim to be either 
complete or definitive; but is intended merely as a guide. The 
relevant Chinese laws and other available legal and technical 
sources should be properly consulted when seeking protection 
for IP rights in China.

This publication has been produced with the assistance of the 
European Union. The contents of this publication are the sole 
responsibility of the IPR2 implementation team and can in no 
way be taken to reflect the views of the European Union. In 
addition, this publication cannot be taken to reflect the views 
of the State Administration of Industry and Commerce (SAIC)/ 
Trademark Office (CTMO), the General Administration of Quality 

Content may be reproduced and disseminated as long as it is 
attributed to the original source.
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The first issue of this Roadmap was produced under the EU-
China Trade Project (EUCTP) www.euchinawto.org.

Supervision Inspection and Quarantine (AQSIQ), the Supreme 

People's Court, the Supreme People's Procuratorate or other 

relevant authorities of the P.R. China. 
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Overview
Use the existing system and make sure you meet all legal 
requirements in China as soon as your company decides 
to enter the market.

Not knowing or acting in time is not an acceptable excuse 
in Chinese courts; not more than it would be in Europe!

Chinese government agencies have worked actively over the 
past years to bring legislation up to international standard. This 
is particularly true for intellectual property rights, where trade-
mark, patent and copyright laws and implementing regulations 
have all undergone a radical overhaul in 2000-2001. A further 
major trademark law reform is in progress.

While the legal framework covering IP is largely in place 
(a number of provisions such as time limits and limits on penal-
ties and fines continue to cause foreign investors consterna-
tion), enforcement continues to cause significant problems 
to right owners, which is accentuated because of the size of 
the country and the cunning creativity of the infringers. This 
is particularly true for trademarks, where counterfeit products 
are manufactured and sold on a large scale. Yet, gathering 
evidence to support serious commercial or criminal cases 
continues to be relatively difficult, even for long-time investors 
and operators. 

Successful companies are likely to find their trademark being 
infringed in China at some point in time, whether they are 
physically present in China or not. While there is no magic 
recipe that guarantees full protection, companies should take 
all legal and practical measures available in China to reduce 
risks, starting of course by having their rights registered.

Use people who understand the language 
and know how to operate the system
This means a highly experienced intellectual property lawyer 
who has operated in China for several years and who may also 
be able to provide your firm with good government connec-
tions and some helpful insight into how to make the system 
work. 

China-based “investigation” consultancies are particularly 
useful and knowledgeable. Their connections with government 
agencies, courts, police, and other key enforcement bodies can 

be invaluable. These people are often the key operators and 
referrals from China-experienced lawyers are probably neces-
sary for a newcomer on the Chinese market. 

At the onset of your business dealings in China, when meeting 
your lawyers, come up with not only a legal but also a practical 
strategy for trademark protection. This may involve building 
provisions for monitoring and protection into a joint-venture 
agreement. 

Understand who can do what in China
Most companies which find their trademark infringed in China 
spend months trying to resolve the infringement through their 
embassies, Chinese government connections, or through the 
Ministry of Commerce. While it is not a bad idea to pursue 
a political approach, embassy staff is not, for the most part, 
specialised in handling intellectual property cases and is 
deluged with similar cases, not to mention other responsibili-
ties in China. 

The political approach should be undertaken in parallel with a 
practical strategy which employs IPR-experienced lawyers and 
consultants, and which uses the system that is in place. Even 
when using a political approach, the fundamental question 
remains whether the right holder has fulfilled all legal obliga-
tions in China to protect his right. If this is not the case, even a 
political approach may lose its footing.

The Chinese Trademark Law provides for a trademark 
registration system, which sets out the legal foundation for 
trademark protection. As a prudent first step, companies 
should hire a lawyer with extensive experience regarding 
the Chinese trademark system to determine whether their 
trademarks can be legally registered in China. Since China 
has a centralised registration system, the assessment and 
registration process is fairly easy and straightforward. 

It is important to note that China uses the “first-to-file” 
system, meaning that companies may lose legal protection in 
China if a similar mark has already been registered in China. 
China is a member of the Paris Convention and WTO, so 
make sure you file in China within six months of registration 
of the same mark at home if you want to keep the original 
application date!
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What is a trademark? 
A trademark is a sign that serves the specific purpose of iden-
tifying the goods or services of a producer or service provider 
and allowing the consumers to distinguish these goods or 
services from those of others.

What can be registered as a trademark? 
The sign may be composed of words, devices, letters, numer-
als, three-dimensional signs (shapes), combinations of colours 
or any combinations of the above. But the sign must be visually 
perceptible. That is to say, a sign which cannot be “seen” but 
only heard or smelt cannot be registered in China. 

Who can apply for registration of a trade-
mark?
Any individual person, legal person or “other organisation” 
can apply for registration of a trademark. Applications may be 
made individually or jointly by two or more persons or even 
collectively. In the latter case, it is registered in the name of an 
organisation and is used by the members of the said organisa-
tion in their business with a view to indicating their member-
ship of such an organisation.

On what products or services can 
a trademark be registered? 
The products and services the trademark is designated to can 
be classified into 45 classifications according to the Nice Classi-
fication (9th Edition – effective as of Jan 1, 2007). 

Which trademark can be registered?
To apply for registration, the sign must comply with four 
requirements.

1.	Legality
	 Illegal signs are those that are identical with or similar to 
•	 the Chinese State name, the national flag, the national em-

blem, the military flag or medals of the People’s Republic of 
China, and the name of specific places where authorities of 
the Central Government are located or any name or design 
symbolising such places or buildings; 

•	 the names of other States, their national flags, emblems or 
military flags; 

•	 the names, flags, emblems of international organisations; 
•	 official symbols or inspection marks indicating control or 

guarantee of quality (such as ISO, etc.); 
•	 the Red Cross or the Red Crescent; 

•	 have a discriminative content against a nationality; 
•	 consist in exaggerated and fraudulous advertising of the 

goods; 
•	 are detrimental to socialist morals or customs, or have other 

“unhealthy influences”. There is no legal definition of the 
term “unhealthy influences”. However, it could be compared 
to the concept of “public order”, used in Western countries. 

	 The geographical names of administrative divisions at or 
above the county level and the foreign geographical names 
well known to the public shall not be used as trademarks, 
except for  geographical terms that have other meanings or 
are a part of collective marks/or a certification marks.

2.	Non-functionality
	 This requirement applies, in particular, to three-dimensional 

shapes that cannot be registered as trademarks if they 
originate only from the nature of the goods/services or 
exist necessarily for achieving a certain technical effect or 
enabling the goods to acquire their substantive value. 

3.	Distinctiveness
	 Distinctive means that the signs must be distinguishable and 

capable of distinguishing the goods/services of one person 
from those of another person. This requirement is not 
fulfilled by signs that are exclusively composed of generic 
names, designs or models describing the goods or the serv-
ices, or contain exclusively a direct reference to the quality, 
the main raw material, the function, the use, the weight, 
the quantity or other features of the goods or services, and 
lack distinctive features. However, the above-mentioned 
“lack of distinctive features” may be overcome if the trade-
mark can be proved to have become easily distinguishable 
and acquired distinctiveness through practical use. 

4.	No conflict with prior right
	 Such prior rights of another person are: an identical or 

similar prior trademark (i.e. a trademark already registered 
or a trademark not yet registered but already preliminar-
ily approved by the China Trademark Office (CTMO) of the  
State Administration of Industry and Commerce (SAIC), or a 
trademark already filed at CTMO on the same day but used 
before, or a well-known trademark (see below) for the same 
or similar class of goods or services). Prior right may also be
a copyright; a design;a personal name; a company name, etc. 

Part I: Acquisition and Maintenance of Trademark Rights
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Trademarks in the Chinese language 
Chinese consumers are likely to find a Chinese name for 
foreign trademarks either by way of translation or by way 
of transliteration (sound alike). It is therefore advisable to 
register a Chinese version of a foreign trademark. Indeed, 
the registration of a trademark in roman characters does not 
automatically protect the trademark against the use or regis-
tration of the same or similar trademark written in Chinese. 

There may be several possible ways to write a “roman” 
trademark in Chinese, by way of translation or by way of 
transliteration (sound alike), and in particular for the translit-
eration, there may be several available characters that sound 
alike and could be used. 

This is why, unless the foreign word has a direct and only 
one translation in Chinese, the registration of the foreign 
word in roman characters is not enough to protect a Chinese 
equivalent, which is not just a translation! 

If such a Chinese version already exists in another Asian 
country, in order to avoid confusion it is advisable to ensure 
that the Chinese version is the same. 

Ordinary procedure to register and maintain 
a trademark
A trademark can be applied for either through the national 
way which means directly applying to CTMO, in accordance 
with the Chinese Trademark Law (National Way) or through 
the international way which means applying to the World 
Intellectual Property Organisation, pursuant to the Madrid Ar-
rangement and/or Protocol for the International Registration of 
Trademarks (International Way).

National way
If companies apply to register a trademark directly at CTMO, 
they should do in accordance with the following procedure.

Application

Select a trademark agent from the official list
The involvement of a trademark agent for the filing of the 
trademarks at CTMO is advisable for all companies, particularly 
new entrants to the Chinese marketplace, and mandatory for 
foreigners without habitual residence or place of business in 
China.

Make one application for each class of products 
or services
Carefully list, for each class, the goods or services for which 
the trademark is to be protected. (The examiners refuse trade-
mark applications that simply refer to all the products of a class 
as stated in the Nice Classification. It is necessary to actually 
reproduce the items of such list, and if certain goods or serv-
ices are not included in the Nice Classification, a description of 
the same should be added.) 

Pay the fee
The cost of the application depends on the number of goods 
mentioned in the application. The official fee is USD125 per ap-
plication covering 10 goods/services. If the number of goods/
services exceeds 10 in one application, an additional fee of 
USD12.5 is charged for each item. 

Provide the following documents
Five copies, printed on smooth and clear paper, or replaced by 
photographs not larger than 10x5 cm; if colour is claimed, five 
copies in colour and one copy of the black and white design. 
For a three-dimensional or a colour-combination trademark, 
a specific statement indicating that the shape or the colour 
combination is claimed as a trademark, together with a literal 
description. For a collective or certification trademark, a state-
ment and a certificate stating the relevant qualifications and/
or regulating the use of the trademark. If the trademark is in a 
foreign language, or contains foreign language, a translation 
must be provided. 

If the same trademark has already been filed in another 
country of the Paris Convention or WTO (and this is the first 
application for the trademark concerned), less than six months 
prior to the application in China, a declaration claiming priority 
should be made together with the trademark application. 

The applicant should provide, within three months of the date 
of application (failing which it is deemed not to have requested 
the priority right), a duplicate copy of the relevant trademark 
certificate, certified by the relevant trademark authority, and 
indicating the application date and the application number. 

If the same trademark has been used or displayed on the same 
goods in an international exhibition sponsored or recognised 
by the Chinese government that took place less than six 
months before the application, it is also possible to claim prior-
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ity and make a specific declaration to that effect. The applicant 
should produce, within three months of the application date 
(failing which it is deemed not to have requested the priority), 
a certificate indicating the name of the exhibition, proving that 
the mark was used on the goods and the date of such use. 
Except for international exhibitions held in China, the applicant 
should provide a certificate legalised by the Administration for 
Industry and Commerce. 

Formal examination 
Where the formal requirements of the application are fulfilled 
and the application form filled out according to the relevant 
rules, CTMO will accept the application and notify the ap-
plicant in writing. 

Where the formal requirements are not fulfilled or the applica-
tion form not filled out according to the relevant rules, CTMO 
will not accept it, and it shall notify the applicant in writing 
and explain the reason. 

Where the formal requirements are basically fulfilled or the 
application form filled out basically according to the relevant 
rules, but amendments are required, CTMO shall notify the 
applicant to make the amendments and require him to do so 
according to the contents prescribed and re-submit it to CTMO 
within thirty days from the date on which he receives the 
notification. 

Where the application is amended and re-submitted to CTMO 
within the time limit, the date of filing shall be retained. Where 
the application is not amended within the time limit, the ap-
plication shall be deemed to have been abandoned, and CTMO 
shall notify the applicant in writing.

Substantial examination
CTMO next verifies whether the trademark application is in 
conformity with the Trademark Law, which includes verification 
of legality), distinctiveness and non-functionality (absolute 
grounds of refusal); whether the trademark application is 
identical or similar to other trademarks that have already been 
registered, or preliminarily approved (but not yet registered), or 
that have been applied for (but not yet preliminarily approved). 

Preliminary approval and Publication
If the examination reveals that the trademark application is in 
conformity with the Law and that there is no other prior trade-
mark, CTMO examiner will preliminarily approve the trademark 
application and the trademark will be published in the Official 
Gazette. The examiner may consider that the trademark should 
be partially approved, i.e. for some of the designated goods 
only. In this case, partial refusal is notified to the applicant and 
the trademark is published as partially approved. 

Registration 
If no opposition has been filed after the expiration of the three 
months from the date of the publication, the registration shall 
be approved, a certificate of trademark registration shall be 
issued and the trademark shall be published. The period of 
validity of a registered trademark shall be ten years, counted 
from the date of approval of the registration.

Renewal
Where the registrant intends to continue to use the registered 
trademark beyond the expiration of the period of validity, an 
application for renewal of the registration shall be made within 
six months before the said expiration. Where no application 
therefore has been filed within the said period, a grace period 
of six months may be allowed. If no application has been filed 
at the expiration the grace period, the registered trademark 
shall be cancelled. The period of validity of each renewal of 
registration is ten years. Any renewal of registration shall be 
published after it has been approved. 

License and Assignment
A registered trademark may be licensed to a third party. There 
are three kinds of license agreements: ”exclusive license“, 
where the licensor himself is prevented from using the trade-
mark in the agreed territory, ”sole license“, where the licensor 
retains the right to use the trademark in the territory, and 
“ordinary license”, where the licensor may grant other licenses 
to others in the territory. 

Attention should also be paid to the necessity to stipulate 
in the agreement that the licensor has the right to control 
the quality of the goods produced under the trademark. This 
distinction between the various types of licenses is used in 
particular when determining who has the right to act against 
infringers. A copy of the trademark license agreement should 
be filed for the record with CTMO. This is not a substantive 
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requirement for the validity of the agreement. However, it is 
required for enforcement purposes, and it is also recommended 
that the agreement be recorded in order to arrange for the 
transfer of funds relating to royalties. 

A trademark, whether at the application stage or already reg-
istered, may be assigned and the assignment must be recorded 
at CTMO.

Renunciation
The trademark registrant has the right to renounce its trade-
mark. He could choose not to renew the trademark when 
it comes to its expiration date. Furthermore, the trademark 
registrant could apply for the removal of his registered trade-
mark or the registration of his trademark in respect of a part of 
the designated goods when he thinks it necessary, even if the 
trademark does not come to expiration date. He shall send an 
Application for Trademark Renunciation and return the original 
Certificate of Trademark Registration to CTMO. 

International way
This possibility is only available to nationals of a state that is 
a party to the Madrid Arrangement or the Madrid Protocol. 
China is a member of the Madrid Arrangement (from 1989) 
and of the Madrid Protocol (from 1995).

Requirements
For those which are members of the Madrid Arrangement, but 
not members of the Madrid Protocol, the application must be 
based on a trademark already registered in the state of origin, 
whereas for those which are members of the Madrid Protocol, 
the application may be based on a simple trademark applica-
tion. 

Procedure
Upon receipt of the application for extension of protection, 
the World Intellectual Property Organisation (WIPO) issues 
a certificate, publishes the trademark in the International 
Trademark Gazette and notifies the Trademark Authority of 
the state concerned. A period of three months started from 1st 
day of the next month of reception of this Gazette will be the 
opposition period in China. 

If no objection is made by the Trademark Authority of the 
countries concerned, within a period of one year to 18 months 

(one year for Madrid Arrangement) from the trademark record 
in the International Register, the trademark is considered 
registered in such country, as from the date of the certificate 
issued by WIPO.

The subsequent procedure, such as renewal, modification, 
license or assignment can also be done through the interna-
tional way.
 
Comparison between national and 
international way
Need for a trademark agent
The use of a local trademark agent is compulsory for a Chinese 
national application from foreigners without habitual residence 
or place of business in China, but not compulsory for an inter-
national application.

Language
An international application can be made in English or French 
while national applications can only be made in Chinese. 

Cost
The international application may cover more than one country 
at the same time and at the same cost, and the basic fee 
covers up to three classes of goods or services, whereas, for 
trademarks applied for directly in China, a separate application 
must be filed for each class. 

Speed
International registration is theoretically faster: the three-
month period for oppositions starts with the publication in the 
international gazette, which occurs on receipt of the applica-
tion, whereas, in the case of a national trademark application, 
the publication in the Chinese Trademark Gazette occurs only 
after preliminary approval by CTMO at the end of the prelimi-
nary examination which may take more than a year. 

Duration of protection
According to the Madrid Arrangement, international trade-
marks are protected for a (renewable) period of 20 years, 
whereas national registrations are protected for 10 years (re-
newable). However, since the duration of protection provided 
for in the Protocol is 10 years, fees must be paid in two instal-
ments. Hence, for practical reasons, an international trademark 
should be regarded as due for renewal every 10 years. 
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Trademark Certificate
Theoretically, there is no difference between an international 
and a national trademark registration. However, a Chinese-
language registration certificates is only issued for a national 
registration. Given the fact that most enforcement actions 
are taken via the Chinese Administration of Industry and 
Commerce, throughout Chinese territory, it is in fact much 
easier to prove the existence and scope of a trademark and to 
“motivate” a local bureau of the Administration of Industry 
and Commerce by producing a Chinese registration certificate. 
Therefore, it is necessary to request CTMO to certify an inter-
national registration, which may take up to three months, and 
this may affect the speed of an enforcement action.

Special procedure to register, maintain 
or challenge a trademark
Refusal
Whether the trademark has been applied for through WIPO 
or directly at CTMO, it may be refused. In the case of refusal, 
CTMO notifies its decision to the applicant or (in the case of a 
foreign applicant) to its agent. 

Within 15 days, the applicant may file an application (through 
its agent) with the Trademark Review and Adjudication Board 
(TRAB), under the State Administration for Industry and Com-
merce, which operates as a “court of appeal” for all decisions 
of CTMO. TRAB is located at the same address as CTMO. 

Although the 15-day period is extremely short, no extension is 
possible. It is therefore particularly important to maintain close 
contact with the agent in charge of conducting the procedure. 
Meanwhile, the decision of TRAB may take several years. 

Opposition
The right to oppose a trademark is open to any per-
son, which includes…
the owner of a registered trademark; the holder of a prelimi-
narily approved trademark; the owner of an unregistered well-
known trademark (if the goods are identical or similar); the 
owner of a well-known trademark registered for non-identical 
or non-similar goods; the owner of a trademark, already used 
although not registered, which has acquired a certain influence 
when the other trademark applicant is using unfair means (the 
term “a certain influence” relates to trademarks that would not 
qualify for the status of “well-known”, but nevertheless are 
considered to deserve special protection in their field, provided 

bad faith is proven); the holder of another property right, 
such as right of name, copyright, portrait, etc.; and any other 
person, even without any of the above rights. 

The procedure is handled by a registered trademark 
agent.
It is possible to file a partial opposition against some of the 
designated goods only. Chinese trademark agents usually pro-
vide a watch service for their clients. It is highly recommended 
that this service be subscribed to, if only because some 
trademarks that should be opposed are in Chinese and the 
assessment and advice as to the opportunity of an opposition 
should be entrusted to Chinese-speaking professionals. 
Furthermore, it should be noted that “pirate” trademark appli-
cants are becoming increasingly sophisticated in their attempts 
to escape the attention of trademark examiners and trademark 
owners. They might file applications for “half” designs, and 
then use them together, or file designs that, on paper, do not 
appear to constitute a risk of confusion, but that, in actual use, 
become obvious infringements. 

Oppositions to the application may be filed at CTMO within 
three months of the date of publication of the trademark 
application in the official Trademark Gazette. In this case, it is 
necessary to prepare a defence. Alternatively, the trademark 
registrant may find out, by checking the Trademark Gazette, 
that others are attempting to register trademarks that are 
similar to its own registration (or application), and that it has 
to file an opposition against such attempt. 

The opposition is filed in two copies and should be based on 
clear facts, sound grounds and supported by relevant mate-
rial evidence. If the opponent wishes to produce additional 
evidence to support its opposition with additional evidence, 
it should make a statement to that effect in the opposition 
and should provide such evidence within three months of the 
date of the opposition.

CTMO notifies the applicant about the opposition in a “time-
ly manner”, which in practice amounts to 3 months, and in 
some instances may be longer. The applicant should file a 
response within 30 days of notification of the opposition. If 
necessary, the applicant may file additional arguments and/
or evidence within three months of the date of the response. 
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Invalidation
Even after it has been registered, a trademark may still be 
invalidated, and deemed never to have existed. 
Invalidation may be decided:

By the relevant authority on its own initiative (ex officio): in 
this case the decision is taken by CTMO.

Invalidation may occur:
(1) when the trademark is found to fall under one of the 
absolute grounds for refusal (prohibited sign, lack of distinc-
tiveness and functional three dimensional sign); (2) or when 
the trademark registration has been obtained by “improper 
means” (There is no clear definition of “improper means”. Ba-
sically, this expression corresponds to “bad faith” or “fraud”. It 
is a case-by-case situation.) or at the request of a third party: 
in this case, the decision is taken by TRAB; (3) or when the 
trademark is in conflict with prior right.

Those entitled to file a request before the TRAB are:
Any person, if the request is based on the absolute grounds or 
on the “registration by fraud or other improper means”. There 
is no time limit for filing a request based on such grounds. 
Any trademark owner or interest party, in this case, the time 
limit for taking such action is five years. Where a well-known 
mark is registered in bad faith, the genuine owner thereof shall 
not be restricted by the five-year limitation.

When a trademark is invalidated,
it is deemed not to have existed from the very beginning. 
However, when the invalidation is declared by TRAB in any of 
the above-mentioned situations, any judicial or administrative 
decision implementing the trademark in question that have 
been rendered in the past remains valid. In the case of bad 
faith where the rights of third parties have been prejudiced, a 
claim may be made for compensation.

Revocation
Once registered, a trademark registrant should use his trade-
mark. Use is defined as “use on the goods, packages or con-
tainers, or on trading documents, in advertising, an exhibition 
or any other business activities”. It does not matter whether 
the goods are to be sold in China or are for export only. 

When a request for non-use is made, CTMO notifies the 
trademark registrant and requests him to produce, within two 
months, evidence of the use of the trademark prior to the date 
of filing of the application for revocation, or otherwise a fair 
reason for such non-use. For the purpose of such evidence, the 
use of the trademark by an authorised third party is admitted 
as evidence of use. 

Further, the trademark must be used exactly in the form in 
which it has been registered (in terms of style, words, etc.). If 
a trademark is modified in its use, CTMO may send a warning 
to the registrant ordering him to rectify it and may even revoke 
the trademark registration if no rectification is made. 

Any change in the name of the registrant, its address or other 
registered matters must be recorded with CTMO. The local 
department of AIC may issue a warning and setting a time 
limit for making the rectification. If such rectification is not 
made the case may be referred to CTMO for revocation. 

The trademark may also be revoked if it is used on bad quality 
products, or if its quality is replaced by an inferior quality, so 
that the consumers are deceived. 

When the trademark owner or applicant of revocation is not 
satisfied with the CTMO decision, he can appeal to TRAB 
within 15 days.

When a registered trademark is revoked, the exclusive right is 
terminated from the date on which the CTMO makes the deci-
sion on revocation.

Judicial review
If one of the parties to the litigation is not satisfied with the 
decision of TRAB concerning refusal, opposition, invalidation or 
revocation, it may within thirty days from receipt of the notice, 
institute legal proceedings in the People’s Court. 
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What acts constitute trademark counterfeit-
ing or infringement?
A counterfeiting product usually designates a product bearing 
a trademark that is exactly identical or almost identical to a 
registered trademark and/or a product that is sold in a pack-
age bearing the name and address of another person (making 
believe that such person is the manufacturer). 

An infringing product designates a product identical or similar 
bearing a trademark that is identical or similar to a registered 
trademark, including counterfeiting product. 

This distinction has direct implications for the criminal aspect 
of judicial actions, where criminal prosecution can only be 
implemented in cases of counterfeiting.

What is fair use?
Where a registered trademark contains any generic name, de-
vice, model of the designated goods, or any word having direct 
reference to the quality, main raw materials, function, use, 
weight, quantity, and other features of the designated goods, 
or any geographical name, the owner of the exclusive right to 
use this registered trademark shall have no right to forbid other 
people from fair use of the same. 

Protect trademark in administrative 
procedure
Administration for Industry and Com-
merce (AIC)

The Administration for Industry and Commerce (AIC) is 
the largest of all IPR enforcement agencies. It deals with not 
only the trademark issue, but also registration of businesses 
(individual and legal persons), regulation of the market 
(unfair competition). It is present at all administrative levels 
of the territory: national, provincial, county, municipality and 
employs over 500 000 people. 

Who can take action?
Any person, and in particular the trademark owner or an 
interested party, may take action. The “interested party” is the 
licensee or the lawful successor of the trademark right. 

If the trademark owner is not a resident of China, it should put 
matters in the hands of a Chinese trademark agent approved 
by the State. 

What action should be taken?
In principle, cases should be resolved at the beginning through 
“consultation between the parties”. However, this is not an 
obligation and “if one of the parties refuses to consult…” the 
trademark owner may take action. Lodge a complaint with the 
local trademark bureau of AIC (above the county level) where 
the infringement is committed (manufacture, sale, storage, 
etc.), specifying the trademark rights of the owner (a copy 
of the trademark registration certificate) and providing any 
evidence of the infringement (sample of the infringing product, 
for example). 

Since the action is mainly of a “practical” nature, and is aimed 
at investigating and seizing, it is always the place where the 
goods are made, or sold, that indicates the jurisdiction. The ac-
tual domicile or registered office, if different, of the infringing 
party (which, in fact, most of the time is unknown at the time 
of the complaint) is irrelevant. It is advisable to accompany 
the AIC team during the “raid”, in order to watch out for any 
useful evidence and make sure that all goods are seized. 

What AIC can do

Upon arrival at the premises, AIC may exercise the 
following powers: 
Interrogate the parties concerned, review and take copies of 
the documentary evidence (invoices, contracts, accounting 
books); this investigation, unfortunately, is often disappointing 
because infringers rarely keep accurate records of their illegal 
activities. 

Investigate the premises where the infringement is commit-
ted; AIC can force the opening of industrial or commercial 
premises, but cannot force the opening of private locations. 
If necessary AIC will call the police (Public Security Bureau). 
AIC and the police usually have a good working relationship.

Examine and seal up or detain any goods considered to be in-
fringements; sealing is used when AIC does not wish to take 
the goods away immediately. These are preservation measures. 
In fact, they should be followed immediately by confiscation. 

PART II: Enforcement of Trademark Rights
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At the end of the raid, ifAIC is satisfied that an 
infringement has been committed:  
AIC orders the infringer to stop the infringing acts immedi-
ately. In principle, AIC should systematically confiscate and 
destroy the infringing goods and the tools specially used for 
manufacturing the infringing goods or labels. Destruction is, 
now, a legal obligation for AIC (as indicated by the choice  
of the term “shall” and not “may” in the Trademark Law),             
resulting from the revision enacted in December 2001. 

In practice, however, the trademark owner should be aware 
that it is not always easy to destroy stock, or to distinguish 
and destroy “specially used” equipment and tools. It seems 
that the old practice of destroying the goods only if it is not 
possible to separate them from the trademark representations 
is still being implemented. 

AIC may also impose fines… 
The amount of the fine depends on the size of the illegal busi-
ness, and cannot exceed three times such amount. However, 
the calculation of the “illegal business” is not an easy matter 
since in most cases the infringer does not produce any ac-
counting material, and reference to the price of authentic 
goods is still not as a rule accepted by the Chinese authorities. 
If the fine cannot be easily calculated, a fixed amount may be 
decided by AIC, with a maximum of RMB 100 000. 

What AIC can’t do
It cannot grant compensation, it can only act as a mediator; 
following the December 2001 revision of the Trademark Law, 
AIC can only act as a mediator between the infringer and 
the trademark owner, if it is requested to do so. Assessing 
and granting compensation is therefore within the exclusive 
jurisdiction of the People’s Courts. If the mediation fails, the 
trademark owner may institute proceedings before the People’s 
Court in accordance with the PRC Civil Procedure Law. 

Administration of Quality Supervision, 
Inspection and Quarantine (AQSIQ) 

This administration is in charge of managing the quality of the 
products: setting out national standards, certifying the quality 
of products and taking anti-fake and shoddy goods actions. 
Their main purpose is to protect the consumer against the 
spread in the market of “fake and shoddy” goods, which 
includes goods bearing a counterfeited trademark and/or sold 
in a package bearing the name and address of another person. 

Who can take action? 
Since the main issue is a quality issue, and not the protection 
of an intellectual property right, any person may go to AQSIQ 
and complain without having to justify a personal interest. The 
advantage here is that it is not necessary to use the services 
and pay the fees of a trademark agent. 

On what grounds? 
It is necessary to base the claim on one of the two following 
grounds: the goods are of sub-standard quality and/or the 
goods are sold in a package bearing the name and address of 
another person. Most of the time, the goods are marked with a 
counterfeited trademark. In such a case, the trademark owner 
may complain to AQSIQ. 

What AQSIQ can do
Basically, AQSIQ has the same powers as AIC during the raid. 
The fine for fake and shoddy goods is, in most cases, between 
two and five times the value of the goods (Articles 38 to 40 
Product Quality Law).When the packaging falsifies the place 
of origin of products, falsifies or passes off the name and/
or address of another party‘s factory or forges or passes off 
quality marks such as certification marks or bears a counter-
feited trademark, the “illegal profits” are confiscated and a 
fine is imposed (no specific amount). AQSIQ is not in any way 
involved with compensation, even as a mediator. It would 
appear therefore that there is a certain degree of overlapping 
between the attributions and powers of AIC and those of 
AQSIQ. Where the goods are of bad quality and bear a coun-
terfeited trademark, it would be possible to submit the case 
either to AIC or to AQSIQ. However, if the goods are such 
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that no “quality claim” would be justified, and the only issue is  
of a trademark nature, the claim should not be filed with AQSIQ 
but with AIC.

Whichever way is chosen should be decided on a case-by-
case basis: AQSIQ is focused on fighting fake products, 
whereas AIC has other activities, which gives an advantage 
to AQSIQ, which in addition has the power to impose higher 
fines. On the other hand, AIC is better represented in the 
territory at all administrative levels and has more manpower 
at its disposal than AQSIQ.

Customs
(Please see Roadmap for Intellectual Property Protection in 
China - Customs Enforcement in China)

Administrative litigation
Review of the decision taken by AIC, AQSIQ or Customs is 
possible by instituting legal proceedings before the People’s 
Court within 15 days of notification of theirs decisions. Ap-
plications for review occur more and more frequently and 
are usually initiated by the defendant, who challenges the 
qualification of infringement or the amount of the fine. These 
cases are handled by the administrative division of the People’s 
Courts. 

Protect trademark in civil procedure
How to initiate a civil action?
The civil procedure is operated according to the following 
steps: 
•	 A complaint needs to be filed with the civil division of 

the People’s Courts. Within five days, the court sends the 
complaint to the defendant. The defendant must file a writ-
ten defence within 15 days after receipt (30 days for foreign 
defendants), which is served in the five following days by 
the court to the plaintiff. Parties should exchange their 
evidence.

•	 The court decides on a date for a pre-trial hearing, during 
which evidence is examined and discussed by the par-
ties, before the court. Permissible evidence includes: 
documentary evidence, material evidence, statements by 
litigants, conclusions of experts, records of inspection. Most 
evidence, including expert evidence, is written. Evidence 
in a language other than Chinese must be translated, 
notarised and legalised to be admissible before the People’s 
Courts. As for the evidence materials which authenticity can 
be proved directly and primarily, such as publications from 
overseas etc., no notarisation and certification need to be 
done, unless the opposite party brings out effective ques-
tioning and the inducing party cannot effectively refute. 

•	 In theory, the court may act as fact finder and order 
inspection, but usually, evidence is produced by the parties 
themselves. At the trial, the hearing starts with opening 
statements read by both parties, followed by oral debate on 
issues selected by the court.

•	 At the end of the hearing, the court asks the parties if they 
wish to settle the dispute. If they do, a settlement may be 
negotiated out of court, followed by a mere withdrawal 
of the case or signed in the presence of the court. In such 
case, the court endorses the agreement which shall then 
have an enforceable strength equivalent to that of a judg-
ment. 

•	 The judgment is delivered within a few months, depending 
on the complexity of the case. There is no time limit for the 
trial of the cases involving foreign element. In some compli-
cated, or sensitive, cases, the decision shall be reviewed by 
a judicial committee composed of senior judges and other 
persons, but the parties do not get to be heard at such com-
mittee.
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How to discover and collect evidence
Prior to taking action, the trademark owner should conduct 
some preliminary investigation in order to ascertain, if pos-
sible, the whereabouts of the manufacturer of the infringing 
goods. 

When the goods covered by the trademark are sold in retail 
stores, it is advisable to conduct periodical market surveys in 
various parts of China, in department stores and boutiques 
and wholesale markets and outdoor markets, etc. 

If the infringer is not simply a seller (boutique or outdoor 
market) but a factory, it is essential to obtain as much 
information as possible on the factory (location, time of 
production of the infringing goods, etc.). There are, in China, 
a number of investigating agencies operating as consultancy 
firms, and some trademark agents maintain permanent 
investigating squads and networks.

What remedies can the trademark holder get 
from civil procedure?
The court may apply the following measures: (1) order to cease 
the infringements (Injunction); (2) confiscate infringing goods, 
materials as well as the tools and equipment used in the pro-
duction of the infringing goods; (3) pay damages.

The amount of damages for infringing a trademark right shall 
be calculated according to: (1) the losses suffered by the IP 
owner, or (2) the profits gained by the infringer out of the 
infringement, or (3) an amount of damages not exceeding RMB 
500,000 where difficulties arise to determine the illicit profit 
that the infringer has earned or the loss suffered by the injured 
party. The amount of damages shall include the appropriate 
expenses of the IP owner for stopping the infringement, such 
as attorney fees. 

Protect trademark in criminal procedure
What acts constitute a trademark crime?
The activities concerned are manufacturing or knowingly sell-
ing counterfeits and forging or selling unauthorised representa-
tions of a trademark.

What is the threshold of the crime?
In 2004, the Supreme People’s Court and the Supreme People’s 
Procuratorate jointly issued a judicial interpretation to stipulate 

the definition of “serious”, “extremely serious”, “large” and 
“huge”. In 2007, another judicial interpretation was issued by 
these two organs, further stipulating the standard of the crime 
committed by an enterprise. 

What are the penalties for trademark crimes?
The penalties are: fixed-term imprisonment of up to 3 years or 
detention and/or fine where conditions are “serious” or the 
sales are “large”, three to seven years fixed-term imprisonment 
where the conditions are deemed “extremely serious” or the 
sales are “huge”. 

How to initiate a criminal procedure?
Public prosecution
Generally, the criminal cases are brought before the court by a 
bill of indictment of the People’s Procuratorate. 

The public security organs have the power to detain suspects 
and interrogate them. They may also summon witnesses (such 
as employees) to come to their office and declare what they 
know about the infringing activity. They, of course, can search 
and inspect premises without restraint.

If a public security organ wishes to proceed in arresting a crimi-
nal suspect, it submits a request for approval of arrest to the 
People’s Procuratorate. Once this has been examined, the Peo-
ple’s Procuratorate will, according to the circumstances, decide 
to approve or disapprove an arrest. If it is approved, the arrest 
will be executed immediately by the public security organ. If 
not, the People’s Procuratorate will explain the reasons and 
call for a supplementary investigation as necessary (see Article 
66-68 of the Criminal Procedure Law of the P.R. China). 

Within three days from the date of receiving the file of a case, 
the People’s Procuratorate notifies the victim that he has the 
right to entrust an agent ad litem, for example a lawyer (see 
Article 44 of the  Criminal Procedure Law of the P.R. China). 

If the victim has suffered material losses as a result of the 
defendant’s criminal act, he shall have the right to file an inci-
dental civil action during the course of the criminal proceed-
ing. If losses have been caused to State property or collective 
property, the People’s Procuratorate may file an incidental civil 
action while initiating a public prosecution (see Article 77 of 
the Criminal Procedure Law of the P.R. China).
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Private prosecution
IPR holders can also directly initiate criminal proceedings 
before a court without involvement of the public security 
organs (police) or the People’s Procuratorate. However, it shall 
be noticed that when the case is considered as presenting 
“serious danger to public order and state interests”, it should 
be initiated by People’s Procuratorate.

In fact, such direct action is practically seldom used, although 
it is encouraged by the court. It is, indeed, extremely difficult 
for an IP owner to gather and produce full evidence that the 
IPR violations constitutes a crime, i.e., that the threshold 
requirements are met.

The complaint is usually filed by the victim, but any ‘work unit’ 
or individual, upon the discovery of evidence of a crime related 
to infringement of an IP right has the right to report the case or 
provide information to a public security organ. In the criminal 
procedure, the IPR holder acts as a party of the procedure, say, 
a victim, and enjoys the legal rights.

Special protection for well-known trade-
marks
What is a well-known trademark?
Not every trademarks is well-known, a well-known trademark 
is a trademark that is “widely recognised” by the “relevant 
public”, i.e. the current or potential consumers of a certain kind 
of goods or services designated by the trademark, the people 
who manufacture the aforementioned goods and who render 
the aforementioned services, and the relevant people involved 
in the distribution channels.

By what way can a trademark be recognised 
as a well-known trademark?
When to apply for recognition as a well-known 
trademark?
It is only possible to apply in one of the following circumstanc-
es: The trademark is not registered in China, but is neverthe-
less well-known in China. If another trademark, identical or 
similar to such unregistered well-known trademark, is applied 
for, or used on, identical or similar goods, it will be refused. 
The trademark is already registered in China and is well-known 
in China. If another identical or similar trademark is applied for, 
or used on non identical or similar goods, it will be refused if it 
is likely to mislead consumers and damage the interest of the 
well-known trademark owner”. This refers to Article 13 of the 

Trademark Law which incorporates the provisions of Article 16 
of the TRIPS Agreement relating to well-known trademarks. 

In Article 13 para. 2 of the Trademark Law, there is, however, 
a slight confusion caused by the use of the expression “likely 
to mislead the public“. There should be no reference to any 
sort of confusion or misleading representation, because in 
these circumstances, the goods or services on which the two 
trademarks are used are neither identical nor similar. Only the 
interest of the owner of the well-known trademark and not 
the possible confusion in the mind of the public is at issue. 

On what basis is the recognition decided?
“Well-known” status is recognised by the administrative or 
judicial authority on a case-by-case basis, based on the follow-
ing factors: extent of awareness of the trademark in the rel-
evant public sector, duration of use of the trademark, duration, 
extent and geographical scope of promotion of the trademark, 
any record (judicial or administrative decision) indicating that 
the trademark has been protected as a well-known trademark 
(including in other countries) and other factors concerning the 
reputation of the trademark (such as sales volume, sales area, 
etc. of the main commodities bearing the trademark), it being 
understood that it is not a precondition that the trademark 
conform to all the above criteria. 

Where to apply?
It depends on the circumstances: when filing an application 
for opposition against another trademark, the application for 
recognition is filed at the same time with CTMO; when filing 
an application for cancellation of another trademark, the ap-
plication for recognition is filed at the same time with TRAB. 

When organising a raid against the use of the trademark by 
another person, the application for recognition and protec-
tion is filed with AIC at the municipal (prefecture) or at the 
provincial level (and, after checking that the case qualifies as 
an “Article 13” case, as defined in the Trademark Law, AIC 
transfers the file to CTMO for a decision on the “well-known” 
status). The application may also be lodged in the course of  
a civil law suit before a People’s Court. 

How long does it take to obtain recognition?
If the application is filed in the course of an opposition or 
cancellation procedure, the decision is dependent on such 



16

procedure, which can take several years. On the other hand, 
if the application is made in the course of a raid by AIC,  
the decision of CTMO should be rendered within seven months, 
including the time for transfer of the file from AIC to CTMO. 

What is the validity period of a “well-known” status?
There is no time limit for the period of validity of a well-known 
trademark. However, when the party concerned requests 
protection for a well-known trademark where the scope of pro-
tection requested in the current case is different from that of 
another case, in which the trademark has been recognised as a 
well-known trademark, or if the other party objects to the said 
trademark being well known and at the same time produces 
evidence proving that the said trademark is not well known, 
CTMO or TRAB should re-examine the material relating to the 
recognition of the well-known status of the trademark and 
make a decision. In the case of People’s Court proceedings, 
this obligation to re-examine the case arises each time the de-
fendant objects to the well-known status, even if he does not 
produce any evidence that the trademark is not well-known. 

What special protection can a well-known 
trademark acquire?
Once a trademark is recognised as well-known, its protection 
may be strengthened in the following respects: 
1.	 prevent malicious registration and use of the trademark by 

others, even on non-similar goods or services;
2.	 extend the scope of protection against similar trademarks; 
3 .	obtain higher damages;
4.	 easier to initiate criminal action;
5.	 prevent the registration of the trademark as an enterprise 

name (whereas if the trademark is not recognised as 
“well-known”, it is necessary to prove that the mark is used 
prominently in the enterprise name);

6.	 prevent the registration of the mark as a domain name 
(whereas for a “normal” mark it is necessary to prove that 
actual transactions under the disputed domain name have 
been conducted). 
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China contact information
State Intellectual Property Office (SIPO)
www.sipo.gov.cn (Chinese & English) 

State Administration for Industry and Com-
merce (SAIC)
www.saic.gov.cn (Chinese & English)
China Trademark Office (CTMO)
www.ctmo.gov.cn or http://sbj.saic.gov.cn/ (Chinese & English)

National Copyright Administration of China 
(NCAC)
www.ncac.gov.cn (Chinese only)

General Administration of Customs of China 
(GACC)
www.customs.gov.cn (Chinese & English)
Shanghai Customs
www.shcus.gov.cn (Chinese & English)
Guangzhou Customs
http://guangzhou.customs.gov.cn (Chinese & English)
Tianjin Customs
http://tianjin.customs.gov.cn (Chinese only) 

General Administration of Quality Supervision 
Inspection and Quarantine (AQSIQ)
www.aqsiq.gov.cn (Chinese & English) 

Ministry of Public Security (MPS)
www.mps.gov.cn (Chinese only)

Supreme People’s Court (SPC)
www.court.gov.cn (Chinese)
China IP Judicial Protection, IPR tribunal
www.chinaiprlaw.cn (Chinese & English)

Supreme People’s Procuratorate (SPP)
www.spp.gov.cn (Chinese only)

Ministry of Commerce (MOFCOM)
http://www.mofcom.gov.cn (Chinese & English)
IP Protection in China
www.ipr.gov.cn (Chinese & English)
Service Centres for IPR Protection, Reporting 
and Complaints
http://jbts.ipr.gov.cn/tousu/eHome.html (English)
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This publication has been produced with 
the assistance of the European Union.

This Roadmap for Intellectual Property Protection is part of a series 
of guides prepared under the EU-China Project on the Protection of 
Intellectual Property Rights (IPR2). The series aims to provide Euro
pean and Chinese companies with up-to-date information on how 
to protect their intellectual capital in Europe and in China. For other 
guides, visit www.ipr2.org or contact IPR2 (info@ipr2.org).

IPR2 is a partnership project between the EU and the PRC on the protection of 
intellectual property rights in China. This is done by providing technical support 
to, and building the capacity of the Chinese legislative, judicial and administra
tive authorities in administering and enforcing intellectual property rights; 
improving access to information for users and officials; as well as reinforcing 
support to right holders. IPR2 targets the reliability, efficiency and accessibility 
of the IP protection system, aiming at establishing a sustainable environment 
for effective IPR enforcement in China.

The European Patent Office (EPO) is the European implementing organisation 
for IPR2, with the support of the EPO Member States in specific fields and the 
Office for the Harmonisation of the Internal Market (OHIM) on trademark and 
design. 
www.epo.org
www.oami.europa.eu

IPR2 co-operates closely with the European Union’s China IPRSME
Helpdesk. The China IPR SMEHelpdesk is a European Union initiative, 
which supports European small and medium-sized enterprises 
(SMEs) with free information, training and first-line advice about 
protecting and enforcing their intellectual property rights in China. 
The Helpdesk offers practical information, training and workshops 
in Europe and China in order to assist European SMEs to make the 
right business decisions with regard to their China IPR matters.

If you are a European SME or SME representative body, for further 
information contact the European Union’s China IPR SME Helpdesk:
c/o European Union Chamber of Commerce in China
Office C319, Beijing Lufthansa Center, 50 Liangmaqiao Road
Beijing 100016
T: +86 10 6462 0892
F: +86 10 6462 3206
E: enquiries@china-IPRhelpdesk.eu
www.china-IPRhelpdesk.eu  

The Ministry of Commerce (MOFCOM) is the IPR2 Chinese implementing 
organisation.
www.mofcom.gov.cn


